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Introduction 

In addition to the traditional functions of a public library, it is also an 

employer.  As such, library administrators must become familiar with their legal 

responsibilities to their employees. In many respects a public library in its role as 

an employer is the same as any organization with employees.  However, because a 

public library is a governmental entity, there are added considerations.  The topics 

addressed in this work focus on the rights and privileges of governmental employees 

and include real world applications and examples of employment claims that 

frequently arise in the public sector. Ultimately, library directors should strive to 

anticipate problems and take steps to maintain the organization’s strongest legal 

footing; but they must also recognize that all situations differ and that there is no 

magic process to insulate an organization from legal issues arising in the context of 

employment. 
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First Amendment Rights of Public Employees 

Can a public library employee be disciplined for speaking out against library 

decision makers or about how the library is using its funding? 

As a general matter, Georgia is an at-will employment state, which means 

that absent an employment contract, the employee can be terminated at any time 

without reason or for any reason so long as it is not an illegal one.  Because public 

libraries are governmental entities, however, employees are afforded additional 

protections not implicated in the private sector.  In particular, the First 

Amendment to the United States Constitution protects a public employee from an 

adverse employment action in retaliation for speaking out about a matter of public 

concern.   

The following examples are lawsuits filed by public employees regarding 

discipline or other adverse action by a governmental employer in response to 

allegedly protected speech: 

• Wearing police uniforms to county commission meetings.  Local 491, Int'l 

Bhd. of Police Officers v. Gwinnett Cty., GA, 510 F. Supp. 2d 1271, 1275 

(N.D. Ga. 2007). 

• Offering negative opinion of supervisor’s job performance.  Dep't of Corr. v. 

Derry, 235 Ga. App. 622, 624, 510 S.E.2d 832, 834 (1998). 

• Criticizing the spending policies of a public university.  Kurtz v. Vickrey, 

855 F.2d 723, 724 (11th Cir. 1988) 
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• Speaking out during the public comment session of a county commission 

meeting about plans for community waste management.  Brown v. Greene 

Cty. Comm'n, 806 F. Supp. 2d 1193, 1196 (N.D. Ala. 2011) 

Like the government employers who disciplined or discharged employees in the 

above examples, public library managers may be tempted to take action against an 

employee who publicly criticizes library supervisors, openly challenges 

administration decisions such as how funds are being utilized, or offers any 

negative opinions about library operations.  However, prior to taking such action, 

library administers must analyze whether the employee speech is protected.    

In 1968, the United States Supreme Court first recognized meaningful 

protection for public employee speech in a case involving a public school teacher 

who had been fired for writing a letter to the local newspaper criticizing the school 

board about a funding issue.  Pickering v. Board of Education, 391 U.S. 563 (1968).   

The teacher brought a claim and ultimately prevailed.  The school district was 

required to reinstate the teacher.   What was important to the Supreme Court in 

the Pickering case was “[t]he public interest in having free and unhindered debate 

on matters of public importance.”  391 U.S. at 573.   The Court found the content of 

the teacher's letter--whether the school system required additional funds and how 

those funds should be distributed--to be “matter[s] of legitimate public concern” on 

which the public would benefit from the teacher's opinion.  391 U.S. at 571-72.  
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In 1983, the Supreme Court refined its jurisprudence on public employee 

speech to categorically exclude claims based on employee speech not involving a 

matter of public concern.  Connick v. Myers, 461 U.S. 138 (1983).  In Connick, the 

public employee was an assistant district attorney who was discharged for 

distributing a questionnaire to her coworkers asking their opinions on office 

policies, their confidence in their supervisors, and whether they felt pressured to 

work on political campaigns.  461 U.S. at 140-41.   The Court decided that if the 

questionnaire did not constitute speech on a matter of public concern, there was no 

basis to scrutinize the reasons for her discharge.  Determining that only the claim 

related to the question about forced campaigning involved speech on a matter of 

public concern, the Court then weighed the employee’s interest in asking that 

question against her employer's interest in managing its office.  Because of concerns 

about the possibility of constitutionalizing a public employee’s grievance process 

and recognition of the government employer’s need for wide discretion in managing 

its operations and personnel for the public’s ultimate benefit, the Court ultimately 

found in favor of the employer.   

More recently, the Supreme Court narrowed First Amendment protections for 

public employee speech by carving out statements made pursuant to official duties.  

Garcetti v. Ceballos, 547 U.S. 410 (2006).  The 2006 Garcetti case held, “[W]hen 

public employees make statements pursuant to their official duties, the employees 
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are not speaking as citizens for First Amendment purposes, and the Constitution 

does not insulate their communications from employer discipline.” 547 U.S. at 421.   

As a government agency, a public library must be particularly cautious about 

disciplining or terminating an employee for statements touching on public concerns 

but outside the scope of an employee’s official duties.   Disciplining a library 

employee for writing a letter to the editor as a citizen concerned about how the 

library uses its funding or for criticizing supervisory decisions by library 

administrators raises clear First Amendment questions.  Thus, in order for a public 

employer to prevail in a court challenge or to avoid litigation entirely, its decision 

makers must ensure that library’s interest in maintaining an efficient workplace 

outweighs the individual employee’s interest in free expression.  

Public employees may not rely on the First Amendment as an absolute shield 

to disciplinary actions.  Certainly, personal disputes and grievances are not 

protected.  Also, an employee speaking as part of his or her official duties does not 

have First Amendment protection.  But, administrators of public libraries (as 

government employers) must be aware that their employees’ discussions on matters 

of public concern are Constitutionally protected; and therefore, any adverse action 

taken against an employee based on those discussions is actionable. 
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Is it permissible for a public library employee to run for an elected seat on the 

county commission? 

The United States Supreme Court has recognized “some constitutional right 

to candidacy.”  Bullock v. Carter, 405 U.S. 134, 142-43 (1972).  In large part, that 

right is based on the First Amendment’s guarantee of a right of association.  Thus, 

whether a public library employee may be prohibited from seeking elective office 

implicates First Amendment analysis.  Additionally, there are federal, state, and 

local laws that address the issue. 

Federal Law 

In 1939, the United States Congress passed the Hatch Act, which prohibited 

many state and local government employees from becoming candidates for election 

to office in partisan elections, whether in their own jurisdictions or elsewhere. That 

prohibition applied to employees of the states and of cities and counties whose 

principal employment was in connection with an activity financed in whole or in 

part by federal funds.  On December 19, 2012, Congress passed the Hatch Act 

Modernization Act of 2012, which no longer prohibits state and local government 

employees from running for partisan office unless the employee’s salary is paid for 

completely by federal loans or grants.  Therefore, federal law would prohibit a 

public library employee from running for elective office only if that employee’s 

salary is provided exclusively through federal funding.  
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State Law 

The state of Georgia has enacted a statute providing, “No rules or regulations 

of any state agency, department, or authority shall prohibit nonelective officers or 

employees of this state from offering for or holding any elective or appointive office 

of a political subdivision of this state or any elective or appointive office of a political 

party or political organization of this state, provided that the office is not full time 

and does not conflict with the performance of the official duties of the person as a 

state employee.” O.C.G.A. § 45-10-70.  Of course, this statute does not apply to local 

government employees.  However, individual counties, municipalities, and other 

political structures may have ordinances or regulations similar to O.C.G.A. § 45-10-

70, which prohibit their employees from running for elective office.   

Georgia courts have held that any restrictions upon the right to run for 

elective office imposed by a government employer are constitutionally permissible 

where the government entity impairing the right shows that the strictness placed 

on the ability to run for office is reasonably necessary to achieve a compelling public 

objective.  That is (1) that the “ends” of the challenged regulations are compelling 

and (2) that the “means” are reasonably necessary in order to justify impairing the 

plaintiff's First Amendment rights.  MacKenzie v. Snow, 675 F.Supp. 1333, 1339 

(N.D. Ga., 1987). 

The Georgia Attorney General has offered guidance suggesting that there is a 

compelling public objective in avoiding what is known as “incompatibility of offices.”  
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“The common-law doctrine of incompatibility of offices arises out of the public policy 

that an officeholder’s performance should not be influenced by divided loyalties.  Ga. 

Op. Att'y Gen. No. 02-7 (Oct. 25, 2002 (citing Dunn v. Froelich, 382 A.2d 686 (N.J. 

1978)).  Incompatibility exists where one office is subordinate to another, subject to 

its supervision or control, or the duties conflict, thus inviting the incumbent to 

prefer one obligation to another.  Ga. Op. Att'y Gen. U83-55; see also, Ga. Op. Att'y 

Gen. U84-22; 1985 Op. Att'y Gen. 85-28 at 68.  “If the office holder in one capacity 

supervises or reviews the functions he has performed in his other capacity, common-

law incompatibility exists.” 1983 Op. Att'y Gen. U83-36 at 261.  Therefore, rules 

prohibiting a government employee from holding an elective office that in some way 

oversees the position of employment held by that same individual are necessary 

even in the face of some First Amendment encroachment. 

The Georgia Attorney General has likewise recognized that a conflict may 

arise even though there is no “direct supervision or control” of one position over the 

other. 1984 Op. Att'y Gen. U84-22 at 238.  Where there is even the potential for 

abuse arising from the holding of two such offices, there is an impermissible conflict 

of interest created. Id.; 1980 Op. Att'y Gen. 80-64.  Relying on the potential for 

abuse theory, the Georgia Attorney General opined that a county librarian should 

not serve on the county’s Board of Education.  Id.   The basis for the conclusion was 

the fact that the Board of Education chooses two members of the six-person library 

board and provides a potion of the library’s funding.  Thus, the county librarian 
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would be in a position to unduly influence her own employer (the library board) and 

affect financial decisions related to her own library; even in the absence of abuse, 

these facts rendered the two positions incompatible. 

In sum, Georgia law on whether a government employee may run for elective 

office calls for balancing the First Amendment rights of the employee against the 

compelling government interests of avoiding incompatibility of offices and conflicts 

of interest.  Therefore, the determination is fact based and made on a case-by-case 

basis. 

Employer Policies 

In addition to the federal and state limitations on government employees 

holding elective office, some individual governmental employers have policies on the 

issue.  For example, the Georgia Board of Regents has the following policy, which 

has been approved by the Georgia Attorney General: 

8.2.15.3 Political 

As responsible and interested citizens in a democratic society, USG 

employees are encouraged to fulfill their civic obligations and otherwise engage in 

the normal political processes of society. Nevertheless, it is inappropriate for USG 

personnel to manage or enter political campaigns while on duty to perform services 

for the USG or to hold elective political office at the state or federal level while 

employed by the USG. 



These materials are provided as general information only.  No legal advice is being 
given by the Georgia Public Library Service, the Board of Regents of the University 
System of Georgia, or any other person.  You should consult with your attorney on 
all legal matters. Page	10	
 

Therefore, the following policies governing political activities are hereby 

adopted: 

    Employees may not manage or take an active part in a political campaign 

which interferes with the performance of duties or services for which he or she 

receives compensation from the USG. 

    Employees may not hold elective political office at the state or federal level. 

    Employees seeking elective political office at the state or federal level must 

first request a leave of absence without pay beginning prior to qualification as a 

candidate in a primary or general election and ending after the general or final 

election. If elected to state or federal office such person must resign prior to 

assuming office. 

    Employees may seek and hold elective office at other than the state or 

federal level, or appointive office, when such candidacy for or holding of the office 

does not conflict or interfere with the employee’s duties and responsibilities to the 

institution or the USG. 

Approved by 1998 Op. Att'y Gen. 98-5. 

 

While public library employees are not employed directly by the Board of Regents, 

the Georgia Public Library Service is a part of the Board of Regents.  Accordingly, 

public library systems in the state may look to this policy for guidance in creating 

policies applicable to their employees.   
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Conflict of Interest 

If there is no applicable law prohibiting a public library employee from 

seeking and holding a position on the county commission, efforts should be 

undertaken to avoid any conflicts of interest or the appearance of impropriety?  The 

Georgia Public Library Trustee Manual states, “Library trustees should take care to 

avoid conflicts of interest. Because these can take many forms, it is good board 

practice to discuss this issue periodically. The most innocent actions can sometimes 

give the appearance of favoritism or personal gain to trustees. It is far easier to 

prevent such an occurrence than to regain public trust once it is lost.”  Similarly, 

two tenets of the Ethics Statement for Public Library Trustees adopted by the 

Board of Directors of the American Library Trustee Association are: 

 Trustees must avoid situations in which personal interests might be served 

or financial benefits gained at the expense of library users, colleagues, or the 

institution.  

 It is incumbent on any trustee to disqualify himself or herself immediately 

whenever the appearance of a conflict of interest exists. 

While not controlling in the example of a public library employee serving as an 

elected commissioner, these ethical statements can serve as guidance in 

maintaining the independence and integrity of both roles.   
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Talking Religion and Politics in the Office 

When do employees who discuss religion in the workplace create legal 

difficulties for a governmental employer such as a public library? 

In a nation founded as a haven for religious refugees, religion has always 

mattered and continues to matter a great deal to many Americans.  However, 

expressions of religious belief in the workplace can constitute actionable 

harassment.  Additionally, as governmental entities, public libraries must take care 

to avoid any violation of the Constitutional prohibition against the establishment of 

religion as guaranteed by the First Amendment. 

Harassment 

Religious harassment in violation of Title VII of the Civil Rights Act of 1964 

(“Title VII”)  occurs when an employee is “required or coerced to abandon, alter, or 

adopt a religious practice as a condition of employment,” or when an employee is 

subjected to hostile or abusive statements or conduct that concern religion. Title 

VII's protections against religious discrimination apply equally to those who 

practice a non-theistic religion and to those who profess no religious belief. See, 

e.g.,Torcaso v. Watkins, 367 U.S. 488, 495 (1961).  Included within this category are 

unwelcome impositions of religious views or practices on employees such as 

proselytizing behavior.  

Applying appropriate limitations on religious expression is important for 

public library administrators in order guard against claims by employees who are 



These materials are provided as general information only.  No legal advice is being 
given by the Georgia Public Library Service, the Board of Regents of the University 
System of Georgia, or any other person.  You should consult with your attorney on 
all legal matters. Page	13	
 

wrongfully subjected to religious harassment.  This is particularly true when the 

religious expression is directed from those in positions of power toward 

subordinates.   

Courts that have addressed employee claims stemming from unwelcome 

religious expression by supervisors have little concern with a supervisor’s right to 

religious expression in the workplace and any spiritual hardship a supervisor would 

suffer if this expression were limited.  See E.E.O.C. v. Townley Eng'g & Mfg. Co., 

859 F.2d 610, 620 (9th Cir. 1988); Brown Transp. Corp. v. Com., Pennsylvania 

Human Relations Comm'n, 578 A.2d 555, 557 (Pa. Commw. Ct. 1990).  Instead, 

courts look to whether any spiritual hardship suffered by the supervisor had an 

adverse impact on the conduct of the day-to-day business of the workplace. 

In a lawsuit brought against a municipality, an employee who demonstrated 

a work environment dominated by a supervisor bent on reforming her religious life 

prevailed on her hostile work environment claim.  Venters v. City of Delphi, 123 

F.3d 956, 974 (7th Cir. 1997).  Notably, the supervisor’s stated intentions were to 

bring the employee the comfort and security that he believed would result from the 

employee living a Christian life.  This situation is analogous to a supervisor in a 

public library repeatedly urging a subordinate to accept and embrace a particular 

religious faith. While the supervisor may be well meaning and genuinely believe he 

is acting for the good of the employee, such conduct subjects the library to a serious 

risk of a hostile work environment claim—one that will likely be successful. 
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Other examples of religious harassment lawsuits follow: 

 Subordinate sued because her supervisor had repeatedly made comments to 

her concerning religion, including comments that she was a sinner and would 

go to hell.  Peck v. Sony Music Corp., 68 Fair Empl. Prac. Cas. (BNA) 1025, 

1995 WL 505653 (S.D.N.Y. 1995). 

 Atheist employee sued employer because she was required to attend monthly 

staff meetings that included religious exercises. Young v. Southwestern Sav. 

and Loan Ass'n, 509 F.2d 140, 10 Fair Empl. Prac. Cas. (BNA) 522, 9 Empl. 

Prac. Dec. (CCH) ¶ 9995 (5th Cir. 1975). 

 Employee sued because of repeated incidents of Christian proselytizing by his 

supervisor.  Sprague v. Adventures, Inc., 121 F. App'x 813, 815 (10th Cir. 

2005). 

 Muslim employee filed a claim for religious harassment based in part on a co-

worker leaving a Christian pamphlet on his desk at work.  Bourini v. 

Bridgestone/Firestone N. Am. Tire, LLC, 136 F. App'x 747, 750 (6th Cir. 

2005). 

 An employer who included Bible verses along with each paycheck was sued 

by an employee.  Albert v. Genesis 2k, No. 13-CV-62-JPS, 2013 WL 3879913, 

at *1 (E.D. Wis. July 26, 2013). 
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Establishment Clause Violation 

The First Amendment's Establishment Clause prohibits the government from 

making any law “respecting an establishment of religion.”  This clause not only 

forbids the government from establishing an official religion but also prohibits 

government actions that unduly favor one religion over another.  According to the 

United States Supreme Court, the Establishment Clause was intended to erect a 

"wall of separation between Church and State."  Everson v. Board of Educ. of 

Ewing, 330 U.S. 1, 15-16 (1947).  When the First Amendment was adopted in 1791, 

the Establishment Clause applied only to the federal government, prohibiting it 

from any involvement in religion.  By 1833, all states had in some form or another 

removed religion from government, usually by providing protections for religious 

liberty in state constitutions.  In the 1900s, the Supreme Court determined that the 

Establishment Clause applied to the states through the Fourteenth Amendment. Id. 

As a result, the Establishment Clause now prohibits all levels of government—even 

public libraries—from either advancing or inhibiting religion. 

Most claims against state and local governmental entities for Establishment 

Clause violations involve prayer at official meetings or public display of religious 

symbols on government property.  Another well-known Establishment Clause claim 

involves states placing “In God we Trust” on license plates.  However, courts have 

recognized that governmental entities have an interest in prohibiting the imposition 

of religious believes by employees in order to avoid Establishment Clause claims.  
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See Knight v. Connecticut Dep't of Pub. Health, 275 F.3d 156, 165 (2d Cir. 2001), 

Asselin v. Santa Clara Cty., 185 F.3d 865 (9th Cir. 1999).  Therefore, repeated 

instances of religion-related talk or conduct could make a government employer like 

a public library a target for an Establishment Clause violation claim. 

What about the discussion of politics in the governmental workplace? 

Unlike religion, politics does not implicate the Establishment Clause of the 

First Amendment.  Furthermore, there is no law protecting individuals from 

political discrimination.  As such, the employer does not have the same interest in 

curtailing political speech as it would when addressing religious speech.  And, in 

terms of governmental employers such as public libraries, employees enjoy First 

Amendment rights to engage in free speech about topics of public concern.   

 Of course, “[o]ne person’s free speech is another person’s loud-mouthed 

bullying,” said Susan Milligan in her article for the Society for Human Resource 

Management, Political Debates in the Workplace: Where to Draw the Line 

(5/12/2015).  Discussions about politics have the potential to become heated and 

unruly.  Governmental employers do have an interest in maintaining a harmonious 

workplace in which to conduct the public’s business efficiently.  Therefore, rules 

setting limits on employee discussions about politics at work that are imposed by 

public employer can pass Constitutional muster.  The question is where to draw the 

line. 
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Generally, what matters to courts is whether an employer is imposing a 

content-based or content-neutral regulation on speech.  See Police Department v. 

Mosley, 408 U.S. 92 (1972); Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975); 

and Schacht v. United States, 398 U.S. 58 (1970), Greer v. Spock, 424 U.S. 828 

(1976); Civil Service Commission v. National Association of Letter Carriers, 413 

U.S. 548 (1973); and United States v. O'Brien, 391 U.S. 367 (1968).  What this 

means is that employers must create uniform policies that are applied and enforced 

without regard to the political viewpoints expressed therein. For example, an 

employer may ban employees from displaying any campaign posters in the office, 

but may not enforce such a blanket prohibition unevenly or target only campaign 

posters that endorse a particular political party.  Further, the restrictions on 

political speech may not be more extensive than necessary to serve the employer’s 

interest in avoiding disruptions and maintaining productivity in the workplace. 

In sum, talking politics at work in a public library does not raise the same 

exposure to legal claims for a governmental employer as discussions about religion, 

i.e., claims for Establishment Clause violations and religious harassment.  And, as 

public employees, library workers have some level of First Amendment rights to 

discuss matters of public concern, which includes politics.  Therefore, efforts to limit 

discussions about politics in the workplace are not as crucial as those undertaken 

regarding religion.  However, a governmental entity such as a public library can 

and should take steps to ensure that its workforce is focused on the primary 
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function of providing efficient services to the public even if this results in some 

limitations on free expression. 
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Employee Freedom to Exercise Rights under Federal Protective Statutes 

What type of claim is the most frequently filed by employees under the 

federal employee protection statutes (T-VII, ADA, FMLA, and FLSA)? 

The percentage of charges filed with the United States Equal Employment 

Opportunity Commission (“EEOC”) in fiscal 2014 that alleged workplace retaliation 

was the highest the commission has ever recorded. Retaliation overtook race as the 

most frequently filed charge in fiscal 2010. In that year, 35.9 percent of charges 

alleged race discrimination, while 36.3 percent alleged retaliation. 

What is retaliation?  

Retaliation is defined by the law as any adverse action taken against an 

employee for asserting rights, filing a complaint, or supporting another employee’s 

complaint under a variety of laws.  The most common type of retaliation claim 

involves an employee who alleges that he or she was first harassed or discriminated 

against and later punished for making a complaint to his or her employer or a 

relevant federal agency.  Employers also are prohibited from punishing employees 

for exercising other rights such as asking for a reasonable accommodation of a 

disability under the Americans with Disabilities Act (ADA) or an employee who 

applies for medical leave under the Family and Medical Leave Act (FMLA).   

What can be especially galling to the employer in defending against 

retaliation claims is that, under the law, even if the original complaint of 

harassment or discrimination turns out to be baseless or fabricated, the employer is 
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liable if it takes any action that can be deemed retaliatory.  Therefore, an employer 

must proceed with caution in making employment decisions about an employee who 

has complained about discrimination or harassment.  Likewise, employees who 

have exercised their rights under the ADA, FMLA, or other employee protective 

statutes will warrant extra consideration.  Although employers are allowed to 

discipline their employees regardless of whether they have filed a complaint or 

exercised particular employment rights, decision makers must be especially careful 

in how they discipline this category of employee.  For example, an employee who 

files what turns out to be an unfounded complaint about sexual harassment and 

then receives a negative performance review two months later may construe the 

review as retaliation for her complaint.  Without the ability to prove its legitimate 

grounds for the negative review, the employer would be in a precarious legal 

position. 

How can an employer legitimately discipline an employee who has filed a 

complaint, sought an accommodation, or taken leave pursuant to Federal 

law? 

An employer who intends to discipline or otherwise negatively affect an 

employee after he or she has filed a complaint or invoked certain rights under the 

law must take special care to document the basis for the employment decision.  In 

the absence of proof to the contrary, a court might be suspicious of the timing 
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between the employee’s protected actions and the subsequent adverse employment 

action. 

It is also important to prevent unintentional retaliation.  For example, when 

an employee complains to her employer that her supervisor constantly makes 

derogatory and sexist comments, the employer may be tempted to simply move the 

complaining employee to a different office while her claim is being investigated.  

Despite the best of intentions in separating the employee from the alleged harasser, 

if the reassignment could be perceived as an adverse action, the employer would be 

liable for workplace retaliation.  This is so because the complaining employee, not 

the alleged harasser, had her employment affected as a result of filing a complaint.  

If action is to be taken to remedy the situation, then the focus must to be on the 

alleged wrongdoer, not the complaining employee.  

Courts have held the following employment actions and workplace conduct 

sufficiently harmful to the protected employee to allow that employee to pursue a 

retaliation lawsuit: 

 failure to promote; 

 refusal to consider paying additional severance pay after the employee’s 

position was eliminated; 

  demotion with no decrease in pay; 

 suspension without pay, even though the lost pay was subsequently 

reimbursed (loss of use of the funds for the time they were unpaid); 
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 lateral transfer to a different position with different duties; 

 co-worker harassment including manure in employee’s parking space, hair in 

her food, a rubber band shot at her, and scratches on her car where the 

employer did nothing to address the harassment; 

 undeserved performance ratings; 

 unfavorable job reference; 

 name-calling by supervisor such as “liar,”  “rabble-rouser,” and “trouble-

maker”; 

 ostracism by co-workers including refusal to work with employee, approved 

and acquiesced in by employer. 

 selective enforcement of rules (a workplace that has been somewhat loose or 

lenient in making its employees abide by the policies and procedures of their 

employer is suddenly transformed to a workplace in which rules are rigidly 

enforced—often with regard to only the employee who filed a complaint or 

participated in other protected activity). 

Does participation in a protected activity make an employee immune from any 

personnel action forever? 

Participation in a protected activity does not make an employee 

“untouchable,” or ensure that he or she can never be subject to corrective action 

from an employer.  In order for an employee to establish a claim of retaliation, 

evidence must exist to demonstrate a causal connection between his or her 
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participation in the protected activity and the adverse employment action.  

However, courts have not established a particularly high standard of proof for the 

causal connection; in many cases, close proximity in time is sufficient to meet that 

burden.  Moreover, as in a discrimination claim, evidence that the employee was 

treated differently than other employees, evidence that the adverse employment 

action was taken in contravention of the organization’s policy, or evidence that the 

employer’s reasons for the adverse employment action were false can bolster an 

employee’s retaliation claim.  

What options remain to the employer? 

Regardless of whether an employee’s claim of harassment or discrimination 

(or other protected activity) is found to have merit, any negative conduct or adverse 

employment decision related to that employee could result in a finding of unlawful 

retaliation and an award of damages.  There is no guaranteed way to completely 

avoid a retaliation allegation, but the following are examples of “best practices” to 

help avoid retaliation liability: 

 Ensure policies are adhered to uniformly before and after a complaint of 

illegal behavior occurs.  

 Keep all claims by employees and resulting investigations as confidential as 

possible.  Share information about the claim only on a “need to know” basis. 

If a decision maker can truthfully testify that he or she never knew about the 
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protected activity, it is extremely difficult for the affected employee to prove a 

causal connection. 

 When an investigation or charge is closed, remain vigilant.  Alert managers 

and supervisors who know of the protected activity of the risk of a retaliation 

claim. 

 Take prompt investigatory (and remedial if appropriate) action if it is 

believed that any adverse treatment or employment decision may be 

motivated in any way by an employee’s participation in protected activity. 

 If a tough call arises, such as where it appears the conduct of an employee 

who has engaged in protected activity legitimately warrants corrective action 

or termination, consult with upper level human resources professionals and 

legal counsel prior to implementing the action.  

By remaining alert, knowledgeable, and vigilant, public library administrators 

protect against unpleasant circumstance and potential financial consequence of 

being sued for retaliation. 
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Employment Policies and Practices: Reminder to Review 

 Personnel Policies 

Personnel policies are in the nature of internal operating procedures and 

should be maintained separately from a library’s other types of policies.  A collection 

of carefully drafted and well-maintained personnel policies that have been enacted 

by the library board will be a valuable tool for both employees and employers.  

Personnel policies explain the expectations for employees and describe what they, in 

turn, can anticipate from the library as their employer.  A library’s policies should 

describe the library’s legal obligations as an employer and your employees' rights.  

While many policies may be simply implied customs or oral recitations of how 

things are done, current best practices emphasize having written policies to ensure 

the effective and efficient running of libraries.  

Use the following checklists as a guide for developing, revising and updating 

personnel policies for public libraries (Re-printed from Personnel Policies for 

Georgia Public Libraries, Marti A. Minor, May 2012). 

General Considerations 
 

 Have regular practices and customs relating to employment issues been 

reduced to written policies? 

 Have any conflicts between policies of the governing authority (county 

government) and the library’s policies been resolved? 

 Has the Board of Trustees properly adopted all personnel policies? 
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 Have all employees been provided with a copy of the library’s written 

personnel policies? 

 Does the library maintain a copy of a signed form from all employees 

acknowledging receipt of the library’s written personnel models? 

 Does the library have a method of notifying employees about updates and 

revisions to its personnel policies? 

 Does the library conduct informational or training sessions to educate 

employees and entertain their questions on the library’s personnel policies? 

Policy Content 
 
 Not all public libraries in Georgia are the same; therefore, there is no uniform 

set of personnel policies that will fit every library in the state of Georgia.  Below is a 

checklist of typical policies that should be, at the very least, considered by library 

boards.  With the exception of the mandatory notifications related to Family and 

Medical Leave, no particular policies are “required” in the legal sense.  Moreover, 

any given organization may have a much more extensive list of policies—that is all 

right too.  What is important is that each library system has written policies that 

reflect the actual practices to which it adheres.   

 Employee/Employer Relationship 
 At-Will 
 Employee handbook is NOT contract 

 Conditions of Employment 
 Legal Compliance: Discrimination, Harassment, Retaliation 
 Employee safety 
 Drug-Free/Smoke-Free workplace 

 Code of Employee Conduct 
 General prohibitions 
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 Personal appearance 
 Confidentiality of patron records 
 Personal use of library equipment and materials 
 Solicitation 
 Political Activities 
 Socializing 
 Fraternization 
 Visitors in the workplace 

 Employment Practices 
 Recruitment and hiring 
 Georgia’s law on immigration status 
 Nepotism 
 Salary 
 Benefits 
 Attendance and Leave 
 Family Medical Leave Act---Mandatory Notice Requirement 
 Timekeeping 
 Overtime 
 Discipline 
 Complaint procedure 
 Termination 
 Use of volunteers 
 Personnel files 

 Workers’ Compensation 
 Employee rights, benefits, and responsibilities 
 Required posting 

 Miscellaneous 
 Chain of Command 
 Mandatory reporting of child abuse/neglect 
 Public records 
 Reference requests 
 Outside employment 
 Continuing Education 
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 Wage & Hour Practices 

Below is a quick reference guide to applicable wage and hour laws. 

The Family and Medical Leave Act (“FMLA”) 

-Provides an entitlement of up to 12 weeks of job-protected, unpaid 

leave during any 12-month period to eligible, covered employees for the 

following reasons: (1) birth and care of the eligible employee’s child or 

placement for adoption or foster care of a child with the employee; (2) 

care of an immediate family member (spouse, child, parent) who has a 

serious health condition; and (3) care of the employee’s own serious 

health condition. 29 U.S.C. § 2601, et seq.  

-Possibility of more than 12 weeks leave if employee also qualifies 

under the ADA for a “reasonable accommodation” in the form of more 

leave time. 

-Requires that the employee’s group health benefits be maintained 

during the leave.  

 

The Fair Labor Standards Act (“FLSA”) 

-Requires payment of overtime wages at the rate of at least 1.5 times 

the regular hourly rate for every hour over 40 worked during one 

workweek.  29 U.S.C. § 201, et seq.   

-Responsibility of the employer to monitor time worked and 

compensate for any overtime. 

-Allows public agencies to reward overtime work through 

compensatory time off (at a rate of 1.5 hours/1 hour overtime) in lieu of 

monetary payment. 29 U.S.C. § 207(o).   
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The Fair Labor Standards Act (“FLSA”) provides that non-exempt employees 

of public agencies may be rewarded for overtime through compensatory time off in 

lieu of monetary payment. 29 U.S.C. § 207(o).  The rate of comp time accrual is at 

least 1.5 hours for every hour of overtime worked. Employees may accrue a 

maximum of 240 hours of comp time (160 hours of overtime) before being required 

to reduce the time by use or cash out.  The employer may compel use or cash out at 

any time. 

Employees whose duties are executive, administrative, or professional fall 

under the white collar exemption and are not covered by the FLSA. To qualify for 

the white collar exemption, the employee must be paid a salary regardless of hours 

worked and make at least $23,660** per year. In evaluating whether an employee 

falls within the exemption, it is important to look beyond the job title to the duties 

performed.  For more information on the white collar exemption, go to 

http://www.dol.gov/whd/regs/compliance/fairpay/main.htm. 

** Right now, an employee is guaranteed overtime if he or she is an hourly worker, 

but salaried workers are automatically guaranteed overtime only if the employee 

earns less than $23,660 per year.  For example, a manager paid on salary who 

works more than 40 hours in a workweek gets no additional compensation for the 

extra hours worked.  Beginning December 1, 2016, the federal government is 

increasing the cutoff for automatic overtime for salaried workers to $47,476.  

Therefore, most salaried workers making less than $47,476 will be guaranteed 
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overtime pay for working more than 40 hours a week.  Note that “learned 

professionals” such as teachers will not be eligible for overtime regardless of salary 

amount.
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Conclusion 

During Fiscal Year 2014, Georgia’s public libraries spent nearly $130 million 

on staffing.  Given this large investment of public funds, managers in Georgia’s 

libraries have a duty to make staffing decisions carefully.  Furthermore, library 

administrators have a self-interest to create and promote productive and 

harmonious workplaces within their library systems.  

Knowing and understanding the rights of library workers is crucial for 

library administrators.  The fact that these employees are “public” employees 

creates certain rights above those found in the private sector.  Learning and 

respecting the parameters of these rights will place decision makers on their 

strongest legal footing in all dealings with employees.   

 


